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STATEMENT OF THE ISSUES
[11] Whether the Juvenile Court clearly erred in terminating the parental
rights of JW.?
[12] Specifically, whether the Juvenile Court clearly erred when it found
that the child was a deprived child, the conditions causing the deprivation
were likely to continue, and the child will probably suffer serious physical,
mental, moral, or emotional harm?
[13] Secondly, whether the Juvenile Court clearly erred when it found that
the child was an abandoned child?
[14] Third, whether the Juvenile Court clearly erred when it found that
Morton County Social Services made reasonable efforts to reunify the child
with the father and the father’s immediate family?
[T5] Fourth, whether the Juvenile Court clearly erred when it found JW. to
be the informally acknowledged father in this case?
[T6] Fifth, Whether the Juvenile Court clearly erred when it found the child
is adoptable?
[17] Sixth, Whether the Juvenile Court clearly erred when it found the

Indian Child Welfare Act (ICWA) does not apply?



STATEMENT OF THE CASE

[T8] On August 29, 2016, the State of North Dakota filed a Petition for
Termination of Parental Rights in Morton County case number 30-2016-]V-00084.
(Appendix to Brief of Appellant at page 3). A trial was held on the Petition for
Termination of Parental Rights on January 30-31, 2017 in Morton County and before
Judicial Referee Pamela Nesvig. Recorded Transcript (RT) 30-2016-]JV-84. On
January 31, 2017, Judicial Referee Pamela Nesvig signed Findings of Fact and an
Order terminating the parental rights of the Respondent Parents. (Appendix at page
2.) The Respondent Father (J.W.) has appealed to the North Dakota Supreme Court
from the Findings of Fact and Order of the Judicial Referee. (Appendix at page 27).
Appellant JW argues that the Juvenile Court clearly erred in terminating J.W.'s
parental rights, specifically alleging six bases on which J.W. claims the Juvenile Court

clearly erred. See Brief of Appellant JW.



STATEMENT OF THE FACTS

[19] The Respondent Child J.J.AM. was born in 2013, at Sanford Hospital in
Bismarck, North Dakota. ].J.A.M.’s parents are M.M. [Respondent Mother] and J.W.
[Respondent Father]. ].W. stated that he is ].J.AM/s father. He had been in a
relationship with M.M. at the time of conception, but never married M.M. M.M. was
not married to anyone else at the time. J.W. is the only identified potential father in
the course of ].].A.M.’s life

[110] A report of suspected child abuse and neglect regarding M.M.'s (mother)
substance abuse was filed prior to J.J.A.M.’s birth. Services were req‘uired by Morton
County Social Services due to the prenatal and ongoing substance usage. J.].A.M. was
born into critical condition and acute renal failure. J.].A.M. was transported to the
Sanford Hospital in Fargo for immediate treatment. Two days later, ].]J.A.M. was
transferred to the University of Minnesota Amplatz Children’s Hospital.

[111] On November 18, 2013, Morton County Social Services was given custody of
J.J.AM. ].J.AM. has never since been out of Morton County Social Services custody.
J.J.A.M. was placed into a Therapeutic Foster Home in southern Minnesota. ].].A.M.
continued to receive medical treatment from the University of Minnesota. In August
of 2014, J.J.A.M. was transferred to Mayo Clinic in Rochester, Minnesota. On July 8,
2015, ].J.A.M. received a kidney transplant. ].J.A.M. continued to have other medical
issues while receiving medical treatment at Mayo Clinic. On September 17, 2015,
].J.A.M. was placed at the Anne Carlsen Center in Jamestown, North Dakota, where

he is provided specialized therapy and care services. J.J.AM. has periodically
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returned to Mayo Clinic and Sanford Medical due to severe and ongoing medical
needs.

[T12] JW (father) has never met ].].A.M. He has never spoken to ].J].A.M., provided
for his support, or sent J.J.AM. a card, letter, or gift. JW had been incarcerated in
North Dakota during ].J.A.M’s birth. JW has been incarcerated for the majority of
J.J.A.M.’s life. ].W. has never been out of custody and off of supervision in the course
of ].J].A.M.’s life. ].W. has never established a relationship with ].].A.M. by any means.
[113] On February 18, 2015, JW was released on parole. JW contacted Morton
County Social Services to set up an appointment to talk about ]J.J.A.M.’s future and
plan for visitation between father and child. The appointment was scheduled for
Tuesday, March 3, 2015. JW did not attend the meeting. Morton County Social
Services did not receive any notification from JW. Two months later, ].W.’s parole
officer stated J.W. had only just been taken into custody and extradited to Louisiana
for an outstanding warrant. In Louisiana, JW served a prison sentence for Cruelty to
a Minor, another of . W.'s children. JW was still serving his prison sentence at the
time of the termination trial.

[114] Morton County Social Services attempted to communicate with JW while he
was present in the Louisiana penal system. Invitations to take part in Family Team
Meetings were sent to JW. Family Team Meetings were employed to plan for
].J.A.M.’s future, including a period of time when it appeared ].J].A.M. was not going to
receive a kidney transplant in time to save his life. Morton County Social Services
also applied familial efforts to keep ]J.AM. within his father’s family. No

communication, however, has been received from JW or his family. There has been



no contact from |JW, other than one letter requesting doctor names. The lay
Guardian ad Litem, Barbara Oliger left multiple messages with ]J.W.’s case manager
to discuss the case with J.W. with a request he return those calls. JW.'s case
manager said the message would be passed on, but no return call was ever placed to
Ms. Oliger.

[T115] JW has never met ].J.AM. He has never spoken to ].J.A.M. He has failed to
enroll in any parenting classes while incarcerated to provide for J.].A.M. He has no
relationship with ].JAM. JW has five children. He does not support any of his
children. None of those children reside with him at present or resided with him
prior to his incarceration. One of those children is the victim in his Cruelty to
Minors charge, which resulted in his Louisiana prison sentence.

[116] M.M. did not appear at the trial for termination of parental rights and had
previously been found in default. Testimony from multiple witnesses stated that
M.M. continues to use controlled substances and has not completed treatment, does
not have a permanent and safe address, has not taken part in services and offers of
assistance to learn to provide care for J.J.A.M., and has visited ].].A.M. fewer than five
times in his entire life, despite being offered monetary assistance to do so from
Morton County Social Services. M.M. has no bond with her child, ].J.A.M. and does
not contribute to his support in any way. J.W. stated that M.M. had “given up” on
J.J.AM.

[T117] M.M. has six other children and does not retain custody of any of them.
Morton and Burleigh County Social Services have provided M.M. attempted services

as a result of numerous child protection assessments in regard to ]J.J].AM. and his



half-siblings while they were in the care of M.M. M.M. has made no progress in the
case plan or required and recommended services from Morton County Social
Services, despite the case management and case plan being relatively constant since
prior to J.J.A.M.’s birth.

[118] J.W. will not be released on supervision until later this year. ].W. indicated
he plans to return to North Dakota, as his girlfriend is here. ].W. stated he does not
have a timeline on when that would occur, as he would be living with his dad on
release from incarceration. J.W. could not say whether he would be allowed via
Interstate Compact to return to North Dakota.

[119] The Juvenile Court took judicial notice of the findings of the underlying
permanency case, 30-2013-JV-00112, on agreement of the parties. Included in
those prior findings is the recurrent finding that the Indian Child Welfare Act does
not apply in this case. J.W. stated that he is not Native American or affiliated with
any tribe. J.W. did not believe that his son, ].J.A.M. was enrollable in any tribe. J.W.
stated that M.M. had made a comment about having Native American ancestry,
possibly Sioux. J.W. stated that M.M. said a lot of things that weren’t true. M.M. has
never identified tribal affiliation or Native American heritage to any of the case

workers in J.J.A.M.’s case during its pendency.



STANDARD OF REVIEW
[120] This Court reviews a Juvenile Court’s finding of deprivation by review of “the
files, records, and minutes or transcript of the evidence,” giving “appreciable weight
to the findings of the juvenile court.” Inre A.B., 2010 ND 249, T 16 (quoting N.D.C.C.
§27-20-56(1)). “On review, this court will not overturn a juvenile court’s finding...

unless the finding is clearly erroneous.” InreR.S., 2010 ND 147 9, 787 N.W.2d 277

(citing In re B.B., 2008 ND 51, | 4, 746 N.W.2d 411.). “A finding of fact is clearly
erroneous if it is induced by an erroneous view of the law, if no evidence exists to
support the finding, or if, on the entire record, we are left with a definite and firm

conviction a mistake has been made.” Id. (citing In re T.A,, 2006 ND 210, { 11, 722

N.W.2d 548).



ARGUMENT
L The Juvenile Court Did Not Clearly Err When It Found That J.J.A.M. Was
A Deprived Child, The Conditions Causing The Deprivation Were Likely
To Continue, And ].J.A.M. Will Probably Suffer Serious Physical, Mental,
Moral, Or Emotional Harm.
[T121] The Juvenile Court may terminate parental rights if it finds the child is
deprived, the conditions causing the deprivation are likely to continue or will not be
remedied, and the child is suffering or will probably suffer serious physical, mental,
moral, or emotional harm N.D.C.C. §27-20-44(1)(c)(1). However, if the child has
been in foster care or the care of a county social service board for at least four
hundred fifty out of the previous six hundred sixty nights the Juvenile Court is
merely required to find that the child is deprived to terminate parental rights.
N.D.C.C. §27-20-44(1)(c)(2).
[122] The Juvenile Court may also terminate parental rights if it finds that the
parents have abandoned the child. N.D.C.C. §27-20-44(1)(a). “The evidence must
clearly and convincingly establish abandonment or the elements of deprivation

before the juvenile court may terminate parental rights on either of those basis.” In

re RM.B., 402 N.W.2d 912, 915 (N.D. 1987) “The State, however, is not required to

exhaust every potential solution before seeking termination of parental rights.” Inre
A.B., 2010 ND 249, Y26 (quoting Interest of A.B, 2009 ND 116, 125, 767 N .W.2d
81).

A. The child is deprived.
[123] “A deprived child is a child ‘without proper parental care or control,
subsistence, education as required by law, or other care of control necessary for the

child’s physical, mental or emotional health or morals, and the deprivation is not
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due primarily to the lack of financial means of the child’s parents, guardian, or other
custodian.” _In re A.B., 2010 ND 249, 16 (quoting N.D.C.C. §27-20-02(8)(a). “The
phrase proper parental care refers to the minimum standard of care which the

community will tolerate.” Interest of R.S,, 2010 ND 147 {8, 787 N.W.2d 277 (citing

Interest of K.RA.G., 420 N.W.2d 325, 327 (N.D.1988)). “The definition of a deprived
child is broad enough to encompass a child whose parent is shown to be presently
incapable of providing proper parental care for the child.” Interest of T.F,, 2004 ND
126 711, 681 N.W.2d 786. Deprivation also exists when a child has been abandoned
by its parents. N.D.C.C. §27-20-02(8)(c). A child may be deprived even though the
child has been receiving adequate care from a source other than the parent. Inre
T.J.O., 462 N.W.2d 631, 633 (N.D. 1990).

[124] Here, the Juvenile Court’s findings of fact that].J.A.M. is a deprived child is not
being contested and is clearly supported by the testimony of all witnesses, including
J.W.. ].W. agrees that ].J.A.M. is a deprived child. As provided in the Appellant’s brief,
J.JAMM. has been in either a medical facility or a medical foster home his entire life.
J.W. and M.M. are not able to provide care for J.J].A.M. The respondent father has
been incarcerated for nearly the child’s entire life. He has never contacted J.J.A.M. via
any means. ].W. had been released on parole and chose not to visit ].J.A.M. or meet
with the case manager to plan for ].J.A.M.'s future. J.W. was shortly after arrested
and incarcerated in Louisiana for Cruelty to Minors, ].J.A.M.’s half-sibling. M.M. has
chosen not to be involved in ].J.A.M.’s life and is not able or willing to provide the

requisite care for JJAM. or take part in planning for his future. J.W. also



acknowledges that he is not able to care for J.J.A.M. at this time and does not know
when he would be able to return to the State of North Dakota in the future.
[T25] Because J.J.A.M. had been in custody of Morton County Social Services since
November 18, 2013 which was well over four hundred fifty consecutive nights, Referee
Nesvig’s finding of deprivation alone was sufficient to terminate the parental rights and
no additional findings were necessary. N.D.C.C. §27-20-44(1)(c)(2).

B. The conditions causing the deprivation are likely to continue.
[126] “In determining whether the causes and conditions of deprivation will
continue or will not be remedied, evidence of past deprivation alone is not enough,
and there must be prognostic evidence.” Inre A.B., 2010 ND 249 (quoting In re A.B,
2009 ND 116, 18, 767 N.W.2d 817). “Prognostic evidence is evidence that ‘forms
the basis of reasonable prediction as to future behavior.” Id. “Evidence of the
parent's background, including previous incidents of abuse and deprivation, may be
considered in determining whether deprivation is likely to continue.” Id. “Prognostic
evidence also includes the opinions of the professionals involved.” 1d. (citing
Interest of KJ., 2010 ND 46, 8, 779 N.W.2d 635). “Further, a parent’s lack of
cooperation with social service agencies indicates the causes and conditions of
deprivation are likely to continue or will not be remedied.” Id. (citing Interest of T.A,
2006 ND 210, ] 16, 722 N.W.2d 548). “Lastly, in determining whether deprivation is
likely to continue, a juvenile court may consider the amount of contact the parent
has had with the child.” Id. (citing Interest of A.S., 2007 ND 83, 119, 733 N.W.2d
232).

[127] Inregards to the father the Juvenile Court’s Order provides,

10



JW has never had any contact with [J.].A.M.] in [].J.A.M.]’s life. JW has
been incarcerated for the majority of [J.].A.M.]'s life in both North
Dakota and, at the present time, Louisiana. JW’s current sentence is
based upon a conviction of cruelty to juveniles, and according to JW,
his son who resides in Louisiana is the victim. JW has had two short
periods of release from incarceration, during which JW made no
substantial efforts to have contact with [J.].A.M.]. JW never contacted
social services for updates on [JJ.A.M.] ... did not send []J.].A.M.]
letters, cards or gifts. JW has not participated in any family team
meetings, completed any parenting classes, maintained contact with
[J.J.AM.]’s case worker and in fact, was unaware of the identity of
[J.J].A.M.]’s case worker, and is not fully aware of [J.].A.M.]'s daily needs
nor is he able to provide for [J.J.A.M.]’s specialized needs on a daily
basis.
[128] There is ample evidence in the record to support the Juvenile Court’s
findings. Kathy Nelson, of Burleigh County Social Services, began working on the
case at or around October, 10, 2013. Recorded Transcript (RT) 30-2016-]V-84:
2017-01-30 2:00PM at 33:00. Ms. Nelson testified that JW had never contacted her
for an update regarding his son. Id. at 44:00.
[729] Ms. Nelson provided visitation services for J.J.AM. and his parents. 1d. at
35:00. Ms. Nelson testified that JW was offered the same visitation as MM; however,
J.W. chose not to visit ].J.A.M.. Id. at 38:00. Other visitation efforts included money
and availability. 1d. at 39:00. Again, ]W. chose not to visit ].J.AM. Ms. Nelson
transferred the case to Ms. Noyes in November of 2013.
[130] Ms. Noyes testified that JW was incarcerated at the time of ].J.AM.’s birth.
After he was released on parole, ].W. contacted Ms. Nelson to set up an appointment
to talk about ].J.A.M. Id. at 56:00. The appointment was set for March 3, however, |W
did not attend the appointment. Ms. Nelson was not provided any details to why JW

did not attend. JW currently remains out of contact with social services. On May 7th,

Ms. Noyes called parole/probation, the date JW would have been transferred from
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parole to probation. They informed Ms. Noyes that JW was picked up on April 5t for
an outstanding warrant out of Louisiana. The warrant included charges of Cruelty to
a Minor. Id. at 56:00. JW has since been out of contact with social services.

[131] Because of this Referee Nesvig found that by clear and convincing evidence
the deprivation of the child was likely to continue and would not be remedied.
However, because the child had been in custody of Morton County Social Services
for well over four hundred fifty consecutive, days this finding was not necessary to

terminate parental rights. N.D.C.C. §27-20-44(1)(c)(2).

C. The child will probably suffer serious physical, mental, moral or
emotional harm.

[132] “Upon a showing that a child’s deprivation is likely to continue in an action

to terminate parental rights, it must be shown that the child is suffering or will

m

probably suffer some serious physical, mental, moral, or emotional harm.” Interest

of A.B., 2009 ND 116 721, 767 N.W.2d 817 (quoting Interest of |.S.L., 2009 ND 43, |

33, 763 N.W.2d 783) “The probability of serious mental and emotional harm to a
child may be established by prognostic evidence that a parent's current inability to
properly care for the child will continue long enough to render improbable the
successful assimilation of the child into a family if the parent's rights are not
terminated.” 1d. “The risk of future harm may be based on evidence of previous
harm.” (Id. quoting In _re ].S., 2008 ND 9, { 17, 743 N.w.2d 808). “...[T]here are
‘grave problems implicit in making a deprived child assume the risks of waiting to
see if a parent can turn his or her life around to become adequate for the parental

role.” Interest of [.S.L., 2009 ND at §33 (quoting In re C.R, 1999 ND 221 { 11, 602
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N.W.2d 520). Expert testimony is not required to prove the elements necessary to
terminate parental rights. Id. at J34.

[133] Referee Nesvig found that deprivation is likely to continue and the child is
suffering or will probably suffer serious physical, mental or emotional harm.
Referee Nesvig made her findings based on the prognostic evidence in this case, and
cited to the specific facts that led to her findings. Referee Nesvig found that
deprivation is likely to continue and ].J.AM. is suffering or will probably suffer
serious physical, mental, or emotional harm due to a “lack of parental cooperation,
failure to participate in permanency planning, failure to comply with social services
or keep in contact with social services, failure to maintain contact with the child or
attempt to learn how to provide care for the child.”

[134] The Court recognized that ].J.AM. is a child of specialized status between
foster care and the need for a permanent place. When a parent has not shown the

understanding, knowledge, insight or has a historical inability to provide specialized

care for a child, termination of parental rights has been deemed appropriate. See In
re M.G. 2010 ND 157, 786 N.W.2d 710. Referee Nesvig found that by clear and
convincing evidence, J.J.A.M. “..will probably suffer serious physical, mental, moral
or emotional harm.”

[135] This finding is supported by the testimony of each witness, including J.W.
Each testified as to the efforts put into place on behalf of this family to address
]J.J.A.M.’s specialized needs. Neither parent has taken part in any meaningful way in
any planning for J.JAM. Neither parent has completed any classeé, treatment or

visitation to make themselves a better parent to J.J.A.M. and cure the deprivation

13



existing since his birth. There has been no effort to forge a relationship or even
contact with J.J.A.M., despite repeated efforts by Morton County Social Services. J.W.
has never been involved in J.J.AM.’s life. M.M. has only seen her son a handful of
times and has no bond with him and no desire to form a bond with him. J.W. has not
shown that he is able to provide support or care for J.J.A.M. or show that he is safe
for ].J.A.M. to be around, in light of ].W.’s incarceration for acts committed against
].J.A.M.’s half-sibling

[136] J.W.'s only contact and only effort toward involvement in ].J.A.M.’s life, as
stated by Morton County Social Worker Deborah Noyes, was when “JW called her
after he was out on parole to set up an appointment.” Id. at 56:00. The appointment
was set for March 3rd.” Id. at 56:00. JW did not attend the appointment, he did not
call, and he did not provide any contact. JW later testifies he was picked up right
after he was release on parole. RT 2017-01-31 8:58:58 AM. Deborah Noyes testifies,
however, that the parole officer informed her that ].W. was arrested on April 5, 2013
for the outstanding warrant. RT 2017-01-30: 2:00:31PM at 56:00. A full month had
passed between the two dates. ].W. could have attended the meeting and he could
have visited his child. He did not attend the meeting, and he did not follow through
with his intentions of providing for ].J.AM.'s care. After being incarcerated in
Louisiana, JW chose not to stay in contact with Ms. Noyes, despite Ms. Noyes
attempting to follow his progress through the prison system and mailing him
updates and invitations to meetings. ].W. chose not to comply or even interact with

social services and failed to maintain any means of contact with his child.
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[137] The history of J.J.A.M.’s case, the lack of contact and bond between parents
and child, the prior and current efforts put into place by Morton County Social
Services, the lack of follow-through or cooperation from either parent, the prior
history of abuse and neglect towards J.J.A.M.’s half-siblings and himself despite
interventions all were before Referee Nesvig through testimony. Therefore, Referee
Nesvig's finding by clear and convincing evidence that the child “...will probably
suffer serious physical, mental, moral or emotional harm” was not clearly
erroneous. However, because ].J.A.M. had been in custody of Morton County Social
Services for well over four hundred fifty days this finding was not necessary to

terminate parental rights. N.D.C.C. §27-20-44(1)(c)(2).

II. The Juvenile Court Was Not Clearly Erroneous When It Found That The

Child Was An Abandoned Child.
[138] The Juvenile Court may terminate parental rights if it finds the parents have
abandoned the child. N.D.C.C. §27-20-44(1)(a). Abandonment is a question of fact.

Interest of R.M.B, 402 N.W.2d 912, 915 (N.D. 1987). Intent to abandon may be

inferred from a parent’s conduct. Id. Abandonment of a child not in the custody of its
parents exists when the parents significantly without justifiable cause fail to
communicate with the child or provide for the care and support of the child as
required by law. N.D.C.C. §27-20-02(1).

[139] Here, in addition to her other findings Referee Nesvig found by clear and
convincing evidence that the parents had abandoned the child. The record has
shown that J.W. has not been in communication with J.J.A.M. during J.].AM.’s lifetime.
J.J.A.M. is over three years old. ].W. has never met his child. He has never spoken to

his child. He has never sent his child a card, letter, or gift. Further, JW has never
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provided for the care and support of ].J].LA.M. as required by law. As Deborah Noyes,
Morton County Social Services stated, JW has failed to stay in contact with social
services. He has never taken the opportunity to visit J.J.LA.M. while incarcerated or
while released on parole.

[T40] M.M. similarly abandoned J.].A.M. The testimony showed that M.M. does not
maintain contact with J.J.A.M., has only seen him four times and has no bond with
her child. M.M. has failed to provide support or care or take part in learning to care
for ].J.A.M. or arrange for someone else to do it on her behalf.

[141] This evidence was cited by Referee Nesvig and supports her finding that the
parents had abandoned the child. Therefore, Referee Nesvig did not clearly err in

determining ].J].A.M. was an abandoned child.

III. The Juvenile Court Did Not Clearly Err When It Found That Social
Services Made Reasonable Efforts To Reunify J.].A.M. With The Father
And The Father's Immediate Family.

[742] North Dakota Century Code § 27-20-32.2(1) requires the State to use

“appropriate and available services to meet the needs of the child and the child's

family in order to prevent removal of the child from the child's family or, after

removal, to use appropriate and available services to eliminate the need for removal

and to reunite the child and the child's family.” It is not enough that a parent

indicates a desire to improve behavior; rather, the parent also must be able to

demonstrate present capacity, or capacity within the near future, to be an adequate

parent. McBeth v. M.D.K, 447 N.W.2d 318, 322 (N.D.1989). An agency does not have
to “exhaust every potential solution” before it initiates an action to terminate

parental rights. In re J.S, 2008 ND 9, 1 19, 743 N.W.2d 808.
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[T43] The Juvenile Court found that reasonable efforts had been utilized to
maintain the child in the parental/guardian home and/or return the child to the
parental/guardian home, including: child protection services; foster care placement
for the child; addiction programming; visitation with the child; transportation
funding assistance for visitation; offering training for the proper care for the child;
attempts at familial placement; parenting/nurturing courses; and family medical
meeting invitations.

[144] Case Manager Deborah Noyes testified that meaningful efforts were utilized
in an attempt to place ].J.A.M. with his family on his father’s side. Id. at 1:31:00.
Deborah Noyes took reasonable efforts to contact J.W. about his relatives. Ms. Noyes
did not receive any information in return. Ms. Noyes then submitted a relative
search for ].W. which resulted in a large outcome of possible names. Ms. Noyes sent
30 letters to what looked to be the closest possible relatives, enclosing J.W.'s name
and a picture of J.J.AM. She received three responses. One response was from
Danica, J.W.'s ex-wife, who is unable to care for ].J.A.M., but was able to provide
additional familial information for ]J.J.AM.. The other two responses were not
familiar with J.W. or J.J.AM. Id. at 1:32:00. Ms. Noyes then received ].W.'s father’s
and sister’s numbers from Danica. After several attempts to communicate, including
voice-messages, social services has not had any return contact. Id. at 1:33:00.

[145] Neither M.M. nor J.W. have demonstrated a present capacity to be an

adequate parent as provided by the Court in McBeth. McBeth v. M.D.K, 447 N.W.2d
318, 322 (N.D.1989). Kathy Nelson, of Burleigh County Social Services, began

working on the case at or around October, 10, 2013. Id. at 33:00. Ms. Nelson
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provided services and visitation for J.].LA.M. and his parents. Id. at 35:00. ].W. chose
not to visit J.J.A.M. during his incarceration or during his release on parole. Ms.
Nelson testifies that J.W. never communicated with her about his son’s condition. Id.
at 44:00. Again, |.W. has failed to enroll in parenting classes during incarceration.
Neither ].W. nor M.M. have learned to provide care for ].J.A.M. or take part in his
medical and care decisions, though they have been invited. Neither provides any
care or support at this time for any of ].J.A.M.’s half-siblings or for ].].A.M. M.M. and
].W. have demonstrated they are unable at this time to be an adequate parent to
JJ.AM. Neither M.M. or ].W. can show that within a defined period of time in the
future, they are any more likely to be an adequate parent to J.J.AM. JW. couldn’t
state with any certainty even when he would return to the State of North Dakota or
if he would be accepted by Interstate Compact while on supervision.

[146] This evidence supports Referee Nesvig's finding that Social Services made
reasonable efforts to reunify children with his family, including the father and the
father's immediate family. Therefore Referee Nesvig's finding was not clearly
erroneous.

IV. The Juvenile Court Did Not Clearly Err When It Found ].W. To Be The
Informally Acknowledged Father In This Case.

[f47] North Dakota Century Code § 27-20-45(2), provides, “ If both of the natural
parents of the child are not named in the petition either as petitioner or as
respondent, the court shall cause inquiry to be made of the petitioner and other
appropriate persons in an effort to identify an unnamed parent. In this case,
however, both natural parents are named as respondents within the Petition for

Termination of Parental Rights.
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[148] The Juvenile Court found, “that ].W. is the informally acknowledged father in
this case. Both J.W. and M.M. have asserted ].W.’s paternity in this case and in the
past. Previously, the State filed a petition for deprivation in case 30-2013-JV-112, of
which the Court has taken judicial notice pursuant to the request at trial. In that
case, ].W. is named the father at each stage of the proceeding. There are no other
unnamed fathers and incorporation of J.W. as the Father is appropriate under
N.D.C.C. § 27-20-45."

[149] The court’s findings are further supported in the record by Deborah Noyes’s
testimony that, “M.M. has told social services that J.W. is the father and that JW. is in
agreement. Id. at 53:00. This evidence supports Referee Nesvig's finding ].W. to be
the informally acknowledged father and therefore her finding was not clearly
erroneous.

V. The Juvenile Court Did Not Clearly Err When It Found J.J.A.M. Is
Adoptable.

[150] The Court in In re Adoption of LR.R, 2013 ND 211, 839 N.W.2d 846

previously held:

Parental consent is generally a prerequisite to adoption. See N.D.C.C.
§§ 14-15-05 and 14-15-06. However, consent for adoption is not
required from:
b. A parent of a child in the custody of another, if the parent for a
period of at least one year has failed significantly without justifiable
cause:

(1) To communicate with the child; or

(2) To provide for the care and support of the child as required
by law or judicial decree.

e. A parent whose parental rights have been terminated by order of
court under section 14-15-19.
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j. A parent of the minor, if the failure of the parent to consent is

excused by the court in the best interest of the child by reason of the

parent's prolonged unexplained absence, unavailability, incapacity, or

significant failure, without justifiable cause, to establish a substantial

relationship with the minor or to manifest a significant parental

interest in the minor, or by reason of inability of the court to identify

the parent.

N.D.C.C. § 14-15-06(1)(b), (e) and (j).
[151] The Juvenile Court has found J.J.A.M. to be adoptable. The record has shown
that J.W. has not been in communication with J.J.A.M. during his lifetime, and M.M.
has not maintained communication with J.J.A.M., other than a handful of contacts.
J.J.A.M. is over three years old. ].W. has never met his child. He has never spoken to
his child. He has never sent his child a card, letter, or gift. Further, neither M.M. nor
J.W. has ever provided for the care and support of ].J.A.M. as required by law. ].J].A.M.
is adoptable due to M.M. and ]J.W.’s inability to communicate and be present as a
parent, not only in the past year, but for ].J.A.M.’s entire life. It is in the best interest
of J.J.A.M., by reason of the parents’ prolonged unexplained absence, unavailability,
and incapacity to establish any relationship with J.].A.M.

[152] This evidence supports Referee Nesvig's finding that the child is adoptable

and therefore her finding was not clearly erroneous.

VI. The Juvenile Court Did Not Clearly Err When It Found The Indian Child
Welfare Act (Icwa) Does Not Apply.

[153] The Juvenile Court held that the Indian Child Welfare Act does not apply. The

Juvenile Court provides through its order:

JW testified he was not enrolled in a tribe, but he was uncertain about
MM, speculating she could be a member of a Sioux tribe. In case 30-
2013-JV-0112, MM was present for the initial findings of deprivation,
as noted by the order dated December 23, 2013. On that order it
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